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Docket No. 74-8053 


BRIEF OF PETITIONER-APPELLANT 
ISSUE PRESENTED FOR REVIEW 

Was the retrial of petitioner, after an earlier 
trial on the saine indictment at which a jury had been 
impaneled and then discharged, a violation of the double 
jeopardy clause of the Fifth Amendment of the Constitution 
of the United States, made applicable to the states through 
the Fourteenth Amendment? 

STATEMENT OF THE CASE 

Petitioner is presently serving a sentencr of 


life imprisonment which was imposed on July 3, 1969 after 
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he was tried by a jury in the Suffolk County Court and 
convicted on the charge of first degree murder. This 
conviction was affirmed by the New York Supreme Court, 
Appellate Division, Second Department on November 28, 1971 
(327 N.Y.S.2d 838) and by the New York Court of Appeals 
on December 28, 1972 (31 N.Y.2d 379). 

On March 23, 1973, appellant's petition for a 

writ of habeas corpus was filed in the United States Dis- 

trict Court for the Eastern District of New York. The 

petition asserts that appellant's custody is unlawful 

because his conviction was based upon proceedings which 

were in violation of the double jeopardy clause of the 

Fifth Amendment of the Constitution of the United States. 

This petition was dismissed, without a hearing, by Senior 

Judge Walter Bruchhausen or^March 27, 1973. The dismissal 

was based on the sweeping statement that: 

"It is settled law that in a case where a mis- 
trial is declared, after a jury is sworn but 
no evidence taken, a subsequent trial coes 
not constitute double jeopardy." 

On April 25, 1973, petitioner's notice of appeal 
to the United States Court of Appeals for the Second 
Circuit was filed. On December 4, 1973, petitioner sought 
a certificate of probable cause to appeal from the United 
States District Court for the Eastern District of New York. 
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By order dated December 10, 1973, this application was 
denied by Judge Bruchhausen. A notice of appeal from that 
order was filed on January 9, 1974. 

On April 1, 1974, the United States Court of 
Appeals for the Second Circuit granted a certificate of 
probable cause and leave to proceed in forma pauperis. 

On April 2, 1974, the court appointed counsel for peti- 
tioner under the Criminal Justice Act, 18 U.S.C. S 3006A. 

STATEMENT OF FACTS 

Petitioner was indicted on March 17, 1967 on 
the charge of murder in the first degree. The selection 
of the jury for the first trial on this indictment took 
place on November 14, 15, 16, 21 and 22. Before the jury 
selection had been completed and before the jury was sworn, 
the assistant di'strict attorney discovered that a witness, 
Walter Dennis Wickers, was unavailable. On Novemberf20, 
1967, the prosecution applied to the court to have that 
witness detained as a material witness. Thereafter, jury 
selection was completed and the jury was sworn. 

On November 28, 1967, the case was called for 
^ r ial and the assistant district attorney made the follow- 
ing statement: 


» 

« 








4 


"And although the People could probably 
make out a prima facie case without that 
witness Wickers, it would substantially re- 
duce the likelihood of getting a conviction 
without his testimony, and therefore, the 
People feel they cannot proceed without him." 
(Transcript at 342)*. 

The prosecutor stated that another witness named 
McManus had been unavailable since the case went on the 
ready trial calendar, but conceded that "we could proceed 
without him" (Id.). 

The defense counsel objected: 

"If it please the Court, the defendant 
caimot con^Mt: to this application, and opposes 
it. This case appeared on the ready trial 
calendar about three weeks prior to the time 
that we appeared in court on November 14th, 
at which time a hearing was held with refer- 
ence to the suppression of evidence. There- 
after, and immediately following the hearing, 
selection of the jury was commenced on 
November 14th and continued on November 14th 
15th, 16th, 21st and 22nd. Upon the conclusíon 
of the selection of the jury and two alternates, 
the jury was sworn. ' 

At the present time there is nothing in 
the record which indicates at what particular 
point these witnesses were advised to be 
available for trial and what steps were taken 
to ìnsure their presence for trial, other 
than the conclusory statements which Mr. Henry 
1 Ithe prosecutor] has set forth to the Court. 
nder the circumstances, the defendant respect- 

ÍIÍÍaji? 13130863 the a PP licati on." (Transcript at 


The prosecutor then stated: 

"Your Honor, it's appreciated that this 
witness was not in the category of a material 


* 


For the court's convenience 
proceeding on November 28, 
to this brief on appeal. 


, the transcript of the 
1967 has been annexed 
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witness and under some kind of bond and/or 
incarcerated, even though allegedly his life 
has been threatened if he were to testity, 
and we feel that the People did take what 
precautions we thought were necessary." 

(Transcript at 344-45). 

The trial court then asked when the application 
was made to detain Wickers as a material witness and 
learned that it was on November 20, 1967—after three days 
of jury selection and before the jury was sworn. After 
the court granted the prosecution's motion to discharge 
the jury, defense counsel stated that he knew nothing 
about threats to witnesses and pointed out that the defend- 
ant had been incarcerated before the trial. 

Almost two years later, on June 12, 1969, a second 
jury was selected for trial. Petitioner entered a plea of 
former jeopardy which was overruled. Only one of the two 
witnesses who had earlier been unavailable was produced to 
testify at the second trial. The jury returned a verdict 
of guilty of murder in the first degree on June 24, 1969. 

ARGUMENT 

I 

PETITIONER WAS SUBJECTED TO JEOPARDY 
WHEN THE FIRST JURY WAS IMPANELED AND 
SWORN 

In Benton v. Maryland , 395 U.S. 784 (1969), 
decided just one day before the jury returned the verdict 







of guilty at the petitioner's trial,* the Supreme Court of 
the United States held that 


"[T]he double jeopardy prohibition of the Fifth 
Amendment represents a fundamental ideal in 
out constitutional heritage, and that it should 
apply to the States through the Fourteenth 
Amendment. Insofar as it is inconsistent with 
this holding, Palko v. Connecticut [, 302 U.S. 

319 (1937),] is overruled," (ISTU.S. at 794) 

The Court abandoned the notion that states could deny basic 

constitutional rights so long as the due process concept 

of "fundamental fairness" was not denied. The Court said 

that "the same constitutional standards apply against both 

the State and Federal Governments." 395 U.S. at 795. The 

standard to be applied by the states was required to be 

"thiá Court's interpretation of the Fifth Amendment double 

jeopardy provision." 395 U.S. at 796. 

Whether the unavailability of witnesses is a 
sufficient ground for a mistrial without the consent of 
defendant is an issue which has been presented under the 
double jeopardy clause of the Fifth Amendment on many 
occasions. A leading case discussing this issue is 
Downum v. United States , 372 U.S. 734 (1963). In that 
action, the case was called for trial and both sides 
announced that they were ready. After the jury had been 


* Benton v. Maryland was cited to the court when Paquette 
appeared for sentencing on July 1, 1969 and was relied 
upon in the direct appeal in the state courts. The 
retroactive effect of Benton is recognized in Ashe 
v. Swenson , 397 U.S. 436, 437 n.l (1970) referrmg to 
North Carolina v. Pearce, 395 U.S. 711 (1969), Waller 
v. Florida, 397 U.S. 387, 391 n.2 (1970) and Price v. 



selected and sworn, the prosecution announced that its 
key witness on two of the counts in the indictment was 
unavailable. The defendant moved to dismiss these two 
counts and to continue the trial on the remainder of the 
counts. This motion was denied and the jury was discharged 
by the trial judge. Two days later, when the case was 
called again, a second jury was impaneled and petitioner 
was convicted after his plea of former jeopardy had been 
overruled. After the Court of Appeals for the Fifth 
Circuit affirmed the conviction, the Supreme Court 
granted certiorari because of conflict with C ornero v. 
United States , 48 F.2d 69 (9th Cir. 1931). 

The Supreme Court held in Downum that the 
Cornero case stated the governing principle. 372 U.S. at 
737. The defendant in Downum had been placed in jeopardy 
after the first jury was sworn and the factual circum- 
stances did not justify the discharge of the first jury 
impaneled and the direction of a new trial. The Court 
quoted from Cornero as follows: “ 

"The fact is that, when the district attorney 
impaneled the jury without first ascertaining 
whether or not his witnesses were present, he 
took a chance. While their absence might have 
justified a continuance of the case in view of 
the fact that they were under bond to appear at 
that time and place, the question presented 
here is entirely different from that involved 
in the exercise of the sound discretion of the 
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trial court in granting a continuance in further- .. 
ance of justice. The situation presented is 
simply one where the district attorney entered 
upon the trial of the case without sufficient 
evidence to convict. This does not take the 
case out of the rule with reference to former 
jeopardy. There is no difference in principle 
between a discovery by the district attorney 
immediately after the jury was impaneled that 
his evidence was insufficient and a discovery 
after he had called some or all of his witnesses." 
48 F.2d at 71. 


In Bland v. Supreme C-art , 20 N.Y.2d 552 (1967), 
the New York Court of Appeals was presented with a similar 
double jeopardj issue when a prosecutor sought a mistrial 
on the basis of the unavailability of his witnesses after 
a jury had been impaneled but before the first witness had 
been sworn. The New York Court, in a pre-Benton four to 
three decision, followed its traditional rule that a 
defendant was not placed in jeopardy until the jury had 
been examined and sworn and evidence given. The majority 
recognized that the precise point in a trial at which 
jeopardy attaches varied in the different states and 
feder^l courts. It referred to the Downum decision as an 


illustration of the federal rule and then stated: 


"We do not interpret that deoision as requiring 
all of the State decisions to be uniform con- 
cerning the precise point in the trial when jeo- 
pardy attaches, or to impose a constitutional 
requirement that a defendant shall be deemed 
to have been placed in jeopardy at exactly the 
same stage in the triai that has been adopted 
in the Federal courts, e.g., when the jury 
has been sworn." (20 N.Y.2d at 555). 
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While calling the time when jeopardy attaches "merely 
technical," the majority stated that they endeavored 
"to conform our State procedures as nearly as may be to 
the Federal practice ( People v. McQueen , 18 N.Y.2d 337, 

344) . . ." (20 N.Y.2d at 555). 

A strong dissent was filed in Bland , supra , by 

Judge Breitel and concurred in by Chief Judge Fuld and 

Judge Burke. The dissent pointed out that all other states 

which had considered the question had adopted the view 

that, in a jury-tried case, jeopardy attached after the 

jury was impaneled and sworn. 20 N.Y.2d at 556. It 

further pointed out that, although the rule requiring 

giving of some evidence had occasionally*been applied in 

New York to cases other than nonjury cases, in other 

jurisdictions that rule was expres g1 y limited to nonjury 

cases. 20 N.Y.2d at 557-58. The dissent concluded: 

"Adoption of the rule that jeopardy attaches 
when the jury is impaneled would conform 
New York law to that of other States and 
would avoid the possibility of conflict 
with Federal standards." (20 N.Y.2d at 559) 

After the decision in Benton v. Maryland , supra , 
the suggestion of the dissent in Bland should be heeded 
and a uniform rule must be applied. The applicable rules 
on double jeopardy are those which the federal courts have 
established under the Fifth Amondment and which have been 
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made applicable under the Fourteenth Amendment by Benton v. 
Maryland , supra , to all of the states.* 

When petitioner's conviction was appealed to the 
New York Court of Appeals, the court agreed that federal 
rules governing double jeopardy should apply to state 
prosecutions. 31 N.Y.2d at 380-81. Nevertheless, the 
court refused to follow the Downum decision of the Supreme 
Court. Instead, the court, without any factual basis for 
support, stated that the inability of the prosecution to 
produce witnesses could factually be attributed to defend- 
ant himself. 31 N.Y.2d at 380. (See Point III, infra, 
concerning the lack of factual support for this statement.) 


II 

THE FIRST TRIAL WAS IMPROPERLY 
DISCONTINUED IN ORDER TO GIVE 
THE STATE A MORE FAVORABLE 
OPPORTUNITY TO CONVICT PETITIONER 

The constitutional policy underlying the Fifth 
Amendment provision that no person shall "be subject for 
the same offense to be twice put in jeopardy of life or 
limb" is based upon both the governmental interest in 
enforcing the criminal law and an individual defendant's 
interest in finality and in the avoidance of harass— 
ment and unfair assistance to the prosecution. In 


1 See * e -g- > the dissent in Gori v. United States . 367 U.S. 364, 
371 (1961) (a 5-4 decision allowing reprosecution where the 
mistrial was granted in the "sole interest of the defendant") 
which states: "Once a jury has been impaneled and sworn, 
jeopardy attaches and a subsequent prosecution is barred, if 
mistrial is ordered——absent a showing of imperious necessity." 










Green v. United States , 355 U.S. 184, 187-88 (1957), the 
Supreme Court stated: 

"the State with all its resources and power 
should not be allowed to make repeated 
attempts to convict an individual for an 
alleged offense, thereby subjecting him to 
embarrassment, expense and ordeal and compel- 
ling him to live in a continuing state of 
anxiety and insecurity, as well as enhancing 
the possibility that even though innocent 
he may be found guilty." 

The United States Supreme Court has been presented 
with numerous occasions requiring it to determine when a 
retrial is precluded by the policy of the double jeopardy 
clause of the Fifth Amendment after the first trial 
was aborted prior to verdict without the defendant's con- 
sent. The guiding principre was articulated by the Court 
as early as 1824, when it held in United States v. Perez , 

22 U.S. (9 Wheat.) 579 (1824), that a retrial was 
permissible when a jury had been unable to reach a 
verdict. Mr. Justice Story stated: 

"We think, that in all cases of this nature, 
the law has invested Courts of justice with the 
authority to discharge a jury frcm giving any 
verdict, whenever, in their opinion, taking all 
the circumstances into consideration, there is 
a manifest necessity for the act, or the ends 
of public justice would otherwise be defeated. 

They are to exercise a sound discretion on 
the subject; and it is impossible to define 
all the circumstances, which would render it 
proper to interfere. To be sure, the power 
ought to be used with the greatest caution, 
under urgent circumstances, and for very plain 
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and obvious causes; and, in capital cases 
especially, Courts should be extremely care- 
ful how they interfere with any of the chances 
of live, in favour of the prisoner. But, after 
all, they have the right to order the discharge; 
and the security which the public have for the 
faithfi’l, sound, and conscientious exercise 
of this discretion, rests, in this, as in other 
cases, upon the responsibility of the Judges, 
under their oaths of office." (22 U.S. at 580) 

This doctrine of "manifest necessity" has been 
applied in many decisions to judge the exercise of judicial 
discretion in declaring mistrials. The classical example 
of unforeseen circumstances which may arise during a trial 
and make its completion impossible is the failure of a jury 
to agree on a verdict. United States v. Perez , supra . 
Another example is Wade v. Hunter , 336 U.S. 684 (1949), 
where a court-martial was terminated and later recommenced 
because of the tactical situation of a military command. 
Reprosecution has also been permitted where possible bias 
of trial jurors was discovered during a trial. Simmons v. 
United States , 142 U.S. 148 (1891); Thompson v. United 
States , 155 U.S. 271 (1894). But the doctr.ine of mani- 
fest necessity and the discretion of the trial judge does 
not permit reprosecution in a case in which "the defendant 
would be harassed by successive, oppressive prosecutions, 
or in which a judge exercises his authority to help the 
prosecution, at a trial in which its case is going badly, 
by affording it another, more favorable opportunity to 



convict the accused." Gori v. United States f 367 U.S. 

364, 369 (1961), cited in Downum v. United States , 372 
U.S. at 736. 

In United States v. Jorn , 400 U.S. 470 (1971), 
the Court rejected the government's argument that Gori, 
supra , supported the view that "the unnecessarily inflicted 
second trial must . . . appear to be the result of a 
mistrial declaration which 'unfairly aids the prosecution 
or harrasses the defense.’" 400 U.S. at 483. The Court 
stated: 

"[I]t is also clear that recognition that the 
defendant can be reprosecuted for the same 
offense after successful appeal does not compel 
the conclusion that double jeopardy policies 
are confined to prevention of prosecutorial 
or judicial overreaching. For the crucial 
difference between reprosecution after appeal 
by the defendant and reprosecution after a sua 
sponte judicial mistrial declaration is »nat 
in the first situation the defendant has not 
been deprived of his option to go to the first 
- jury and, perhaps, end the dispute then and 
there with an acquittal. On the other hand, 
where the judge, acting without the defendant's 
consent, aborts the proceeding, the defendant 
has been deprived of his 'valued right to have 
his trial completed by a particular tribunal. 

(400 U.S. at 484) 

In Jorn , the Court also gave the following direction: 

"The trial judge must recognize that lack of 
preparedness by the Government to continue 
the trial directly implicates policies under- 
pinning both the double jeopardy provision and 
the speedy trial guarantee. Cf. Downum v. United 
States , 372 U.S. 734 (1963)." (400 U.S. at 486) 
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During its last term, the Supreme Court again 
considered the policies underlying the double jeopardy 
clause of the Fifth Amendment in Illlnois v. Somerville , 

410 U.S. 458 (1973). The opinion of the Court, while 
finding that double jeopardy did not bar reprosecution 
wheie the trial judge granted a mistrial because the 
indictment was defective and could not be cured by 
waiver or amendment, carefully preserved one of the 
principles underlying the decision in Downum, supra . 

The Court said: 

"While the declaration of a mistrial on the 
basis of a rule or a defective procedure that 
would lend itself to prosecutorial manipulation 
would involve an entirely different question, 
cfí. Downum v. United States , supra , such was 
not the situation in the above cases or in the 
instant case." (410 U.S. at 464). 

Four Justices, in dissent in Illinois v. Somerville . 
agreed that the possibility of prosecutorial misconduct should 
bar a second trial after the jury is discharged and that the 
result in Downun was based on the additional principle that 
no prosecutorial misconduct other than mere oversight and 
mistake" would also be sufficient to bar a second trial 
under the double jeopardy clause. 410 U.S. at 473 (White, 

J., with whom Douglas, J., and Brennan, J., join, 
dissenting); 410 U.S. at 483 (Marshall, J., dissenting). 

The facts here plainly indicate that the prosecutor 










was given an unfair opportunity to improve his case for the 
reprosecution of petitioner after petitioner was subjected 
to jeopardy in the first trial. The prosecutor did not 
apply co the court to obtain his material witness until 

after the case was called and jury selection had commenced. 

» 

He pemitted the jury to be sworn knowing that this witness 
was still unavailable. Moreover, the minutes of the 
application to discharge the jury indicate that on November 
14 a hearing was held on a motion to supress evidence 
(transcript at 343). The issue on that hearing was the 
voluntariness of a confession to a police officer. The 
circumstances of this case reveal an opportunity tc sub- 
ject petitioner to the harrassment of facing a trial on 
the indictment while all the time preserving the prose- 
cutor's option to proceed with his "prima facie case," 
(hoping that the missing witness would be found to 
substitute for or bolster the challenged confession) 
or to éibort the trial. 

The facts also indicate that the mistrial led 

J 

to "continued and prolonged anxiety" of petitioner con- 
cerning the charge in the indictment. The first trial 
was ended on November 28, 1967 and petitioner was not re- 
tried until June of 1969—an interlude of almost two years. 
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In fact, petitioner was required to make a demand for a 
speedy trial pursuant to Section 669-a of the New York 
Code of Criminal Procedure, while serving a sentence under 
an unrelated robbery charge, before the indictment was 
brought to trial. See People ex rel. Paquette v. Cyrta , 

25 N.Y.2d 749 (1969). A similar delay in Cornero v. 

United States , 48 F.2d 69 (9th Cir. 1931), led the 
dissent in Downum , supra, to conclude that the finding 
that the government proceeded to trial without its evi- 
dence in Cornero was "realistic" and that the retrial 
thère was "harrassment." 372 U.S. at 739n. 

III 

THE DISTRICT COURT ERRED IN NOT AWARDING 
THE WRIT ON THE BASIS OF THE APPLICATION 

/ 

Section 2243 of the Judicial Code provides, in 
pertinent part, as follows: 

"A court, justice or judge entertaining 
an application for a writ of habeas corpus 
shall forthwith award the writ or issue an 
order directing the respondent to show cause 
why the writ should not be granted, unless it 
appears from the application that the applicant 
or person detained is not entitled thereto." 

(28 U.S.C. § 2243) 

The application filed in the District Court 
reveals no basis for denial of the writ. It refers 
to the statement by the New York Court of Appeals when it 



affirmed appellant's conviction that "the prosecutor . . . 
told the court the missing witnesses had been threatened 
and attributed their disappearance to the defendant." 

31 N.Y.2d at 380. The application continues: 

"The record does contain some testimony 
to the effect that threats had been made. 

None of these allegations were supported by 
proof, and there is nothing to indicate that 
the defendant had any knowledge of them even 
if they did occur. A reading of the record 
indicates that the allegation of threats was 
made no more than an unsubstantiated pretext 
to excuse witnesses for having absented 
themselves from the jurisdiction of the trial 
court." (Application at 5) 

The minutes of petitioner's sentencing reveal that, 
on the motion to set aside the jury's verdict of conviction 
on the ground that appellant was placed in double jeopardv, 
the trial court held the mistrial was justified under the 
doctrine of manifest necessity by the absence of witnesses.* 
This conclusion of law does not support the statement by the 
New York Court of Appeals that the inability to produce 
witnesses "could be factually attributed to defendant 
himself." 31 N.Y.2d at 380. The application states that 
the record did not reveal that defendant, who has in- 
carcerated, knew about such threats or was involved in 
them. The absence of such a factual finding reveals a 


* The transcript of petitioner's sentencing on July 1, 1969 
ha3 been annexed to this brief for the court's convenience. 






lack of support for the statement made by the Court of 
Appeals. Accordingly, the district judge erred in failing 
to issue the writ or require a return on the application 
for the writ since it does not "appear from the application 
that the applicant or person detained is not entitled 
thereto .” 28 U.S.C. § 2243. 

Conclusion 

For all of the foregoing reasons, the dismissal 
of appellant's petition must be reversed and the writ of 
habeas corpus issued. 

Dated: New York, N.Y. 

May 3, 1974 

Respectfully submitted, 

NORMAN R. NELSON, ESQ. 

1 Chase Manhattan Plaza 
New York, N.Y. 10005 

Attorney for Petitioner-Appellant 
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No. 73 C 394 


March 27, 1973 




MEMORANDUM and ORDER 


BRUCHHAUSEN, D. J. 

The petitioner, now in State custody, by petition, 
sworn to March 20, 1973, applies for a writ of Habeas Corpus. 
He alleges, viz: 

1. On July 1, Í969, after trial before a jury in 
j the Suffoll; County Court and conviction of the crime of 

i i^irdcr, First Dcgree, hc was sentenccd to life imprisonmcnt; 

1 

S 2. On Novcmbcr 28, 1971, the Appellate Division, 

I . 

; Second DepartmcntL affirmed the judgmcnt of cor.viction; 


»fi *i • • • « »» »r.» 
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/ 


! 


ii •• i 

ii • ' 

|í 3. In January 1973, the Court of Appeals of this 

I 

State also affirir.ed the sald judgment. 

■ ue further alleges that the trial Judge coiraitted 

, error in ordering a mistrial and a new trial. thereby subject- 

i ing him to double jeopardy, in violation o£ his Constitutional 

j! ° 

I rights. 

j Xn United States v. Gori, 282 F. 2d 43, Cir. 2, 

■ • j certiorari denied, 367 U.S. 364, it was held that a trial 
|! judge has discretion to declare a mistrial and to require 
I another panel to try a defendant and that such trial does 

I ' • 

'í not constitute double jeopardy. 

i| 

| It is settied law that in a case where a mistrial 

is declared, after a jury is sworn but no evidence taken, 

'I * * 

| a subsequent trial does not constitute double jeopardy. 

The Appellatc Division, Second Department, affirrr.ed 

the said judgment (37 App.Div. 2d 999) and stated: 

«Xn our opinion defcndant was * not 
subjectcd to double jeopardy (llattcr 
i- of Boland v. Suprcme Court, County 

of New York, 20 N.Y. 2d 332. ) 

[ ■ in Boland, supra, a mistrial was declarod aftcr 

I thc jury was sworn. The Court therein. stated: 
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"** the time honored rule in New York 
Statc still obtains that an indicted 
defendant, who lias plcaded not guilty, 
is not placed in jeopardy until the 
jury has been swom, and evidence 
given." (citing cases). 

Upon due deliberation, it is ordered that the 
petition be and the sarae is hereby dismissed. 

Copies hereof have been forwarded to the petition 
er and to the ^istrict Attorney of Suffolk County. 
















i r.co 


• •inutc'. of S^rvtonco 


COU'Vf CL : ì’or soatonce. Tcoo\- 

ngninst Jcsoph iíichael Paquctce. 

• í'c’* tlie c’efonrtr.nt. 

At this tiae, your Konor, I bclievo 

I rtìsoì’vscl tbs cotions? 

Ti?j; COUllT: Tcs, sir. 

IíR. TIGH3: f nov; uove to seu tho v 

asidc as contrary <-o t~e l—/ 

.... «»«»< fiJ, pj.-ovisions S’i 

of credxblc c7*ùs»-co - kX ** * 

in +he Ccdo of Crininaì proccdure. 

I iurther r.iovc that tbe c?.sc bc set 

on the cround that'the dofcndant rrar, placc: 

double jconardy, as I sct forth m t«.c n.v 

• oí ths proceedinss bsfcrs your Itonor, as I 

Ronor v.’ill rccall, cited the linitcd Stat-, 

n 0 „.-x casc, I fcelieve it's in 385 

390 rederr.l V.eportor, opinion by Kr. J—• 
Dou-ias. I fcelievo it r;r.s oa all 2onrs 
j..,-- r, Tlicvcforo, 1 ash that tiic •• 
bc •*.ct rsiòc av.c’ tho Judictuent diruisS’-- 

ncstr: AU rlaitt. W* r»*’ 

EOÍ usitó lr ' 





nnuc 


once 


it v.T.ii cJcciCcà cluri 


t. *v 1 r: 'ìí/. r.’i'bei’ 2v)3 


rr.cl I hcv'j veccl t.àct casc, ana 
nile it vouid r.opocr tli.-.t tiicre is no qusswion 
couble jeoparciy provisioa of the 
ut is rn'.ds apylicablo ior it states 
ourtocntli ìsi cni.r.ont ?.n tcs s?;. e 
:app agaiast Cbio applies cr.d othar 
cases tiat r.re set forth in th?.t cpiníon, X voulcl 
iirst r.dìisrc to ny ruiirf; vvhìch is casca uoon 
Pcopie against Bìaiid, 20 Mcv/ Vorls 2r.d, 55S, tíiat 
the law in the Statc of Ksw York at the tir.c of 
this trial v/as, if it still is not, that tcsti- • 
r.ony hr.d to bc talren. That vas th» najority 
ooinior., nftcr tfce Dov;nv*=i case, vM.cIi is 37 2 U.S, 


c» tfcnt you arc 


to sncTfcat JL nrs 


in 1957, I ’vc l»ad 


• t d i woulù lil-.o tlie rccoi'd 
Llinr v.’ith vrhat too.k plr.cc 


tho r*:-.oid rer.cl 


tO i.iO :*.S IO ì:0./ 
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Kinutos o£ Canbuucc 


Aod that iu vìot; oí t!»c tcstiisc.uy *ki. : 
•A*fc3 givsn £u V-:*£ ca'rc z ~.* tll thc fr>cís tlsat 
verc clicitcd r.cd v.bat tcok place in ld57, T. 
an r.O'.T prcrarcd to r.ial-:e a finciing, tho sar.o 
neoessiry nndar Jov.ge Breitol ’s dissont in :j: 
against tlie Suprcsse Ccurt, tbat tliere vas a 
manifest csccssity ur.de r thc doctricc of Tfadc 
a S ainst Kunter, 335 US.‘ GS4, for this nistrk. 
duc to the abscrice of these v/itnesses vho tc*. 
in this case that wheu they v.ere subpoenaed * 
teofc off fcr Las Vsgas. I thirk thar in th'; 
interest of just.icc under the dcctrine of tl:.. 
casc it reo.uired a mistrial that v.as grante.. 
and I Kake t ls findJ.ng solely if it is dete- 
consisteat v:ith Pecple agaiast JícQuscr., 'vhic. 
is 13 !-cv/ íor’: 2d 337, that the Ecaton dscif 


rotrccr. 

»»A 2.+L 1 

•rev/ 

York 

but ií 

uecu is 

follovsd 

it 

v/ill 

not be 

í ir. Ksv/ 

York r.nd 

:;o 

that 

it v.'o 


l:r.vu to ho roturnsd to this ccurt íor sucb • 
finding. I don'v hclicve that such a 
), aíi t o l.s wadc Vccaus? 1 fccliovo tho lav/, 
to this csiec, that oí Pccplo 




'iiii’itos cí io/.tcr.ct; 


.»..,..1 ? ov t.!-.s;-c- voASf-as I vrc*ul«l deey your 


:o'i io’i. 


c::ceot. 


10 r/ -r*'TT' • 

•• -** • 

r* •• •• 

> 

r.inr* • 

j Pr» Uwwrt* • 

Yc-s . 

II?.. TIGH£: 

Note 

TIH2 COUP.T: 

Yes. 

CCuRT CL2?.:: 

j >jCÌ< 

ou any legcl 

cavsc 

r.ot nov: be 

piOROU 


*our Kcnor, I i'cspcctfully 


p , !JV'P*': f >A*iT • "O. 

JL 1 L~j 1 «*:* • 

COUrtT CLZItiC: Tbe aaswer is no, your 


Kccor, 


KU.'tIGHS: At this time there is nothins 

counsel can say, that your Kouor dccsu't elready 
hnov;, about this cr.so. 


TH3 COUAT: 

Thet’s ri^ht. 

That’s a 

nanòatovy scntenco, 

UR. TIGIiL: 

I believe. 

Ycs. 

• 

TiIL CGTJST: 

Is t.'iero :ỳ\yt 

háng ycu v;is)v 

to sr.y nov;? 



l':ih I»«ji *- . 

V : Tr.cve í.s 

nMÌhíns I vaat 


to j- ;*y 








J.2CÍ 


Kincto:: of ConLonco 


TUTí CCUIIT: All i'i'j'it. Joseph I'ích 

raqiottu, you havln^ hoej coiii.tccl fcy a jv. 
thc crir.o of nurdor j.n the ììvst docrao c:*ní.. 


to Pcaal Lr.v/, Soction 104<-, subdivisìon 1, <*, 
is the jud'paeat ci this Covrt that you be 
inprisoned at hn.rd labor in Sing Sir.g state 
Prisoa at Ossininr, Ncv/ York, for the tsra of 
your naturr.l life vhich tcrn shall he succccì 


to any cther tern you are nov/ serving. 
You ax*e r.ov/ rewandcd. 


KR. TIGH3: Ile's handed r.ie a note v:i*. 


his address to fonvard pacers, your Konor, 
TKB COUP.T: Yes. 


Ilr. Tishe, gct the c-ofendant, pleass. 
I'n scrry. I for;;ot to r.ention in connecti- 


v.ith your r.ction tc doublc jsepartíy that I » 
also, in naking that findin^, taken into co:.- 
sidcraticn. the foriaer plea that v/as entered * 


thís rsatter v.’hicli vr.s iíufcccnvontly vithdrav:" 


vhlch, to r.y rsinri, v.culd cliniuatc v.:r/ clri’* 


by this d;fc::dant that hc hi.d Lccu haracscd 


th: Pc ;.J -i in •. :c cc * i;: as tliey *u ! ‘ 

,*.i:d T v:c:*ld J.ihe t!:c rccord to shcv: that X 









, ....<• .icj I’.i sorv/ tiui- - f - ur - - 
cocsic'-ívce -•*— 

»9títXo.i tUut c-rLier. 

pcp:'T»0‘7* f.1’5 yOil spC?.l.Ì-2 

^*rT3 Dr««••'»•* l * * • 

,1» i* «* lS58í 

• * r íI 3 C C’CVS: '* 3 S, S 3 .r. i! " lC c —' 

t . . 

«, PUS .-*tly vithfirew* 

yOU — - ‘-'•■’-J 


'ií*-3 D353Ì3XTT: 


T« 4 # 


, c ^ r t<ficd Slsorthand Tlaporter, 

I, úawes *i* K—■•«••*# 

th nt I a:A £* 0fi r ici3l Ccv.rt 
hcveby cex-ix/ t-“*- 


. -m-« c,-f iolk Ccuivfcy Court, 

leporter enployed ir. ^ ° 

. , t v_/. íOYCQioiniS ser.teace 

5t?.wG oí :;*<•' /orí:«i •** i * 

_ _ - i; <r .TCSOSA 

uir-.atos itt Íhs « £ '- t “ r ei ** - • • . 


. . „ , i. r ,<n cr*ò corrccv. 

•*• • • o c ^r* b JL u 1 -* -* 


Pí r.vetts r.ro *.r 


(1 

,Mtíùa..éí- 


• 

/ / . 

/ . * — •• • 


/ 







• Collcquy 

- Rlverhecd, Ilew York, 
J?0' f e r ih?r 23. 1967. 


noted.) 


(Appesrances ssire as heretofore 


THS CLSRX: Crininal Rcady Trial 


Caler.dar. On trial, Pecple against Joseph 

Hichael Paquette. 

KEMRY: Your ilonor, at this tims 

the Peo-le I:* s :c tc «*•*** t t 'c Co-rt thot 

tvo witnesses v’i <% rou 1 d 7’c* T ? T.'teri? 1 . 7 

*-y i * * t'*5al. rr-. nct av??. 1 e, Orse rntness 

has recer.tly evídn-.tly cecarted f?n ÒU 

without cdvis?.ns snyone as to where he v;as gomg 

• * 

or his vrhereafcouts. 

í-.f. oOw-vi: Víhe'n ’.’a s he - who are 

you talkińg abcut? 

MR. HZLvRY: His naiae is Wicícers - 

D-nnis. VJalter Per.nis •’j.ckars, 

THF. CC’JRT: Vílien did he first fcecorr.c 

unsvailafcle? 

MR. H.ZliRY: One notr.ent. It \cas a 

.... T*'a*'ks?ivinc, Your Honor. 

Q«:V O j. uV J U....V..U 9 

Ine tíatc escapes r.e. 
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! 


Ccllccuy 

7IIE CCUr.T: All ri£ht, go a’oood. 

*4R. HEKRY: And although t»;e Pecpl* 

• . r 

could probcbly isafce out a pr ù.ia fncie ccse 
vithout that vitncss Uickcrs, it would suosta.,- 
tially reduce the likelihccd of gettinj a coa- 

I 

vi.ction v.’ithout his tectir:ony, and tberefore, 
t{-jo people feel they csnr.ot proceed •*.itnout 


hin. 


TíIE CCURT: Ycu irentior.ed tv:o 


witnesses teing unavailable. 

MR. HE::?vY: The other witness is 

soneone by the naeie cf MCi'Ienus, v:no v:as not 
avsilnble at the imtLal outset of this triai. 
Ke v:as not cvailable vrhen it vent on the ready 
trial calendar. Ánd although his presence 
and testi'u.ony x:ould have bcen desirable, xve 
could prcceed v?ithout hira. But nov: another 
v:itness is nissing, v;hy it raakes the cifier- 
ence, v:e fcel. Koxí, the police hr.ve r.ade a 
very diligent search for both cf thesc witr.csf- 
To use the policc jargcn, they'vc stalccd cut - 
ho:r.e cf V.’ichers since it v.as realiixcd that he 
vas aissing, and th.ey navc an oicr.j out for !•- 


A-13 













343 

People's Zppliczticn to Dischargc Jury 
but cll withouc cny success in finding hi;a. 

T.’F fC!. r RT: :ir. lipl'ir.d? 

JÍR. LI?»CIì;D: IJhat was the applica- 

tion? 

MSt. HSììRY: I didn’t aalce any 

foririal application. 

MR. LIPXIKD: I don't knov; if there 

is anythir.g I can corcnient upon. 

THÈ COURT: Yes. Go ahead. 

MR. HEKRY: The Psople .v.’ould request 

that this jury be discharged ar.d the case raarked 
off the calendaf v-it^out prejirdice to the 
PeooV to allo*; vs s substant'al period of 

tine to locate these witnesses. 

•» ... 

THE CGURT: Mr. Lipkind? 

MR. LIPKI’.ÌD: If it please the 

Court, the defendant cao.nct crv-^ont to this 
applicction, and onnos^c it. This case appeared 
on the ready trial calendar afcout three v;eeks 
prior to the tirre that v:e appe.Tred in court on 
Kovercber lAth, at v.’hich tir.va c hearing v*as held 
vjith refercnce to the suppressìon of evidonce. 


Thercafter, cr:d imT.odiately follovring the hearing, 
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‘ People's Awplicaticn tc Diccharco Jury 

r.e?.ectinp. o* thc jury vcs cc".:ep.ce i cc 
Hovenifcer 1 Ath ar.<J contir.ued on N ? ove;úfcer 14th, 
^5th, 1Gths 21síi and 22nd. Upon t!:e conclu* 
sion of the sclection of the jury ar.d twc 
alternates, the jury v:as s'..’orn, 

At the present titr.e there. is notfcíng 
in the record tvhich ir.dicstes at wnat pcrticulo.* 
point these witnesses irere advised to be avaii- 
able for trial and wfcat steps vere taUen to 
insurc their presence fcr trial, ctner tncn tne 
conclusory statenents v.’hich Mr. Henry h.as set 
forth to tfce Court. Under the circunstances, 
the defendant respectfully opposes the applica- 
• tion. 

MR. HEMPvY: May I be heard? 

THS COURT: Yes, sir. 

ini. HE!<RY: Your Konor, it’s 

appreciated thatCiis witr.ess v;as not in the 
category of a rnaterial vritncss and under scne 
kind of bono and/cr incarceratcc, even though 
allegedly his lífc had becn chrcater.ed ii. fce 
v; erc tc tectify, and we feei that tho Pcoplc 
did take Vvhct prccautions v:c though.t were 


v.era 













PísCplc * s 
nccocsnry 



cacicr. to Disc::«rse Jury 


The Pccplc cnorered ready on riany 
occcsicns xchen this csse eppeared on che trial 
caler.ua r, and sdj curraencs vere granted at the 
request of the defense, all of vhich pericd our 
' vitr.es ses vere available. The people mel 

that - and incidentslly, as scon as this witness 
dissppearance T .:as fcrought to cur attention, in 
-turn we brcught it to the attention not only o£ 
the Court fcut also of defense counsel. 

THE CCURT: Yes. Ivhen v?as the 


apolication nrce tc detam him as a ciauerial 
vitness? 


• 


NR. KEKRY: 

As scon as we realized 


that - 


4 



THE COURT: 

Víhat date v;as it, do yoi 


know? 





KR. KENRY: 

I have it in my filc, 


Ycur K 

onor, if you. v 

ill fcear vìth rr.c. 



THE CCUPvT: 

Ycs. 

a 


KR. V.ZY.Xl: 

Kcví.Pber 20, 1 ( ; ó 7 . 



TKE CCUKT: 

'iiVii. '••as a .'jvj'/.nny . 



KR. HEìíItY: 

Yes, sir, that v:as thc 


íoplc 
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t 



CG'óHT 


the Court 


aiade appli cac1 
detained as a 


ta. HESSY: 
XHE COURT 


So it vas on tnu 
Trad'? aopli c3t ‘■ or 


it Monday 


Your 


MSL. HESSX 


trial star 


HEIŃTvY 


;-ír. Lip'^iHd 


ent about 
, s x vjould 


bcut t 


£ course 


bccn 












© 
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I 


Fecrla’s .Vr::7 icati.cn to Discharge Jury 

ia. LIPKJ.MD: 7 voulc’ aoprscíate it 

if thc Court wculd extend tno the courtesy until 
after the first of thc year bccause I have quite 
a backlog of vjorlc in rcy office to ta«ce care of. 

We are now at the end of IIoverr.be r, arsd Decenber 
is a very short -ìonth. 

i 

t 

KR # IIEiIRY: For thc reeord, Your 

# 

Honor, i'd like to say that the People are | 

ready to proceed at thís Uinie. 

! 

THS CGURT: Well, for the record, 
i'd like to point out that Uhis Court dcesn t 
consider Decenber a shcrt month, unlike - I 

* I 

won't say that. * 






i 

I 



MR. LIPiiIND: I don’t know whether 

you sit during Christmas. 

i 

XKE CCURT: Yes - not Christr.as Day. 

Other than that we're available if there's a 

trial goir.g on. So it's really not a short 

* ! 

month. . • i 

MR. LIPKIND: Well - j 

Tr.E COURT: I nesn if your considera' 

tion v:as that the Court \:ould not be available 
during Dccer.ber. 
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rc-cpie's Ai.ylicr.tica to Díscharye Jury 

:a. LI?-bX;:D: It wasn't. But I 
J -*i r ' < ’f-- r Il'X.cr ,sn ts.<c noti.ce ciiat 

w« have run intc tr.e xcnch oí Decexber, ar.d 
there are nr;* th.-frrr tVrt .’*rvj rc bc d' :i ir. 
an office that cren't of a legal r.aturc. I'm 

a single practitioner - if Your Konor could 
extená me the extension until after the first 
of the year, if r.ot at least until the third 
veek of Decexsber. 

THB COURT: The Court would be 

disposed to granting you as T.uch time as you 
want, but I’m thinking ofMr. Paquette sitting 
in .iail, However, you have been tied up here 
for this is the middle or the third week ncw, 
and I realize there are limitations on your 
time, too. 

All right, we'll put this at the head 
of the caler.dar ir» January, the 2r.d of January, 
the robbery ir.dictr.ient. 

KR. LIFKIKD: Thank you. 

THE CCURT: All right, bring in the 


jui-y 


TIIE CLERK: 


Brinv t! ** jury in, 
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?cc"lc 'i'pplicstion to Discharcc •.•ury 


piea«e, 


(Kherc-upon t!;e jury v.as scated tn th' 
jury bo:c at 9:43 A. K. and thc followtng 


occurred.) 


TllE CLSHK: Pcople cgninst Joscph 


Kichael Paqucttc, css on trial. 

The jury v;ill kindly answer the roll 

call. 

(The Clerk of the Court called the 
roll and all the jurors vv*are preser.t and 
accounted for.) 

TKE CLERIi: The jury is all present 

and accounted for, Ycur Hor.or. 

TiìE CCURT: Kr7cr err.cn and nr.cit.bers 

the jury: Iti vrhat surely is one of the great 

anticlinaxes of ycur lives, I have to announce 

that the Pecple are ur.able to go aheac with 

this trial because of tha cisacncarance ef onc 

qC •• , *t?sscs. On the c r ' •• • ** 

• 

I signeà an order directíng cr.e cf tha vitr.esrs 
to be here end either be ir.ccrceratcd in jail 
per.ding tha tríal or pos** idequate bcr.d to 
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Jr.opIc'a .Vs'ÍT-ití.c.*. .. 

ÍRà’wrc !iís c-p;>':-.:-£»;c; c:t t:;c tiriaL. He has 
^——«-x'r-—^ «-;:c i.c«e ì<oiiCií iicv'e u.dóe eíiiorts 
to ccr.cact hin either ir ri-í*, but 

they h-- Vsr.c ; nabr.c ts -plc'c hia j r at all. 

And in vis:7 of the le.igth cf tiine it's taken to 
salcct ycu, I cannot in gocd ccr.science ask you 
to be availablc ar.d adjourn ycu until they pick 
up the witness. 


So víith great reiuctance I ara going 

% 

to terainate the trial withcut prejudice to its 
being reinstituted as soon as the missing 
witness - in fact, there are two of then v;ho are 


now nissing - fcecome avaiiable. It's an unfor- 

* 

v tunate thir.g chat we've taken your time to no 
avail, and the tiae of the Court and ali of the 


perscnr.el here, and this is very unusual. As 
a KSttar of fact, it's the first tiue this has 
happened in ny expericnce of five years. So 
I v;ant to thcnk you on bahelf cf the public for 
giving of ycur tir.e and attenticn for the per- 
haps bcring tuo cnd a half vreeks you spent 
here. Rerí?n:ber, as Iíiltcrs says, "They also 
serve \ho only star.d and wc.it." And v.e 
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dfe 




Ccurt'c .Occi.rir.’cicn cf Mistricl 


ccnnct functicn :*nrc r.dec.virely nr a Court 
wilhcut an ad-íqua to pccl oí jurors vho aro 
v.’illing to givc of tlieir--tin-.c and cttention to 
these xr.atters. Peraaps sc.ne of you, when you 
thinlc of it lster, vjìII bc reiieved of the 
easing cf your :.iorel burden at not havíng to 
r.ake decisions which ncv-j appear to you to be 
Less than enjoyable psrhaps vjhen you think of 
the solennity ar.d responsibility of ycur being 
a juror in a case such as this. 

Ńow, at t’nis-point l'tn goir.g to 
resort to a tico-honored custcnj, and v:e'll 
have a mistrial in a ir.ozisnt. Juror íJo. 6, 
will you step dovrn, plecse? 

(yhereupon Juror No. ó left the jury 

box.) . 


TK2 CCUflT: Kov; the Court obssrves 


that thsre are less than 3.2 jurcrs in the jury 


box, and therefore, ;;e can' 
lcss than c fuli jury, cr.d 
Ccurt daclarss a mistrial. 

Ihar.h ycu again, 


t go nhead with 
ccnscsusntly, the 


/.ntls...ún. 


And 


please report to thc* Central 



r.OCal. 



« 

t 


I 


í 

? 


k 


I 
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Collccuy 

TK£ CLSR&: ReCire che jury, please. 

(Whereupon cho reraainmg jurors 

retíred at S:4c> A. H. )' 

THE CCUF.Ts Defendant reír.snced. 

MR. LIPKIND: Ycur Honor, rray I note , 

my excepticn to the last srantlng of thc notion 

for the nistrial? 

TKE CCURT: of ccurse.. 

MR. LIPKIND: Thenk you. 

THE C0US.T: You gentlenen arc excused. 

. Defendant reí>i«nded. 

Court is recessed to Charabers await- 

ing ass ignrr.cn t frora Part 1. 

THE CLLRX: Court v?ill take a short 

recess to Charabers at this tirae. 

(Whereupon a recess was takcn at 

9:AC A. M.) 














































